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Chapter 2 —Police and Pretrial I nvestigations

This Chapter recommends improvements to police practices and pretrial investigative efforts
that would strengthen the confidence in the ultimate outcome of a capital case. Police agencies
and prosecutors are thefirst to respond to homicides, and the recommendationsin this section
are intended to bolster early efforts to identify the right suspect and to insure that evidence is
carefully preserved. Recommendationsin this Chapter include improvements to the methods
used to document evidence collected by law enforcement agencies, specific suggestions for
documenting custodial interrogations by police, and changes to the methods used to conduct
lineups in which suspects are identified by witnesses. The Commission has also recommended
insuring that indigent defendants can obtain representation by public defenders during the
custodial interrogation process, which should ameliorate some concerns about undue influence
during those interrogations. Improving law enforcement training, especially in the area of
notification of consular access rights, has also been suggested.

INTRODUCTION

Police efforts to investigate crime and collect evidence represent the very foundeation of the crimind
justice system. In the mgjority of cases, those efforts result in the gpprehension of the person who
committed the crime, and, ultimately, his or her conviction. There are adisturbing number of cases,
however, where the system goes awry. Whether that is the result of inattention to detail, underfunded
and overworked law enforcement personne or intentional misconduct, the result is that innocent men
and women are put a risk of conviction and guilty parties may go free. Nether the interests of the
crimind justice system, nor of society at large, are served if the innocent are convicted of crimes which
they did not commit, and disastrous consequences result if innocent parties are convicted of crimes
which can result in the imposition of capita punishment. Maost importantly, the person who actualy
committed the crime remains a large, free to commit other crimes.

This chapter contains recommendations in four mgjor areas. generd police practices, custodia
interrogations, eyewitness identification procedures, and training suggestions. The section on custodia
interrogations includes the recommendation that custodid interrogations in homicide cases be
videotaped in their entirety.

While many of the recommendationsin this chapter were unanimous, there were others where divergent
views were expressed. Recommendations with respect to videotaping the interrogation process, and
with respect to the eyewitness identification procedure, engendered spirited discussion. They adso
resulted in the expression of minority views, which are contained a the end of the section discussing the
recommendation to which they pertain.
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SPECIFIC RECOMMENDATIONS

Recommendation 1:
After a suspect has been identified, the police should continueto pursue all reasonable lines
of inquiry, whether these point towardsor away from the suspect.

The Commission has unanimoudy recommended that law enforcement agencies take stepsto avoid
“tunnd vison,” where the belief that a particular suspect has committed a crime often obviates an
objective evauation of whether there might be others who are actudly guilty. Evidence of such “tunnd
vigon,” or “confirmatory bias” isfound in a number of the cases involving the thirteen men who were
ultimately released from death row in lllinois.

Pressure dways exigts for a police department to solve a crime, particularly where that crimeisa
homicide. Law enforcement agencies very often undertake heroic efforts to bring the guilty to justice,
and their effortsin this regard should be applauded and supported. In any investigation, the danger
exigs thet rather than keeping an open and objective mind during the investigatory phase, one may legp
to aconclusion that the person who is a sugpect isin fact the guilty party. Oncethat conclusonis
made, investigative efforts often center on marshaling facts and assembling evidence which will convict
that suspect, rather than continuing with the objective investigation of other possible suspects. Thereis
afineline to be drawn in such circumstances, but where a homicide is concerned and the suspect may
be exposed to the pendty of degth, it is extraordinarily important that law enforcement agencies avoid
“tunnd vison.”

The suggestions contained in this recommendation flow from an article by Professor Stanley Z. Fisher?,
who describes various provisions relating to the collection and disclosure of exculpatory evidence
contained in the Criminal Procedure and Investigations Act of 19967 (hereinafter “CPIA”) adopted in
England. Section 23 (1) (&) of the Act provides that a code of practice should be devel oped to require
tha“. . . whereacrimina investigation is conducted al reasonable steps are taken for the purposes
of the investigation and, in particular, adl reasonable lines of inquiry are pursued.”

This statement represents what is, or should be, good police practice. Articulating this duty in concrete
form should serve as areminder to police agencies that their role isto thoroughly investigate crime,
rather than merdly build a case againgt a specific individua who may appear to be alikely suspect. The
British Act provides no sanctions for failure by the police to comply with this duty. Police personne
interviewed by Professor Fisher in England suggested that the existence of the statute produced at |east
some additiond effort to investigate reasonable leads in order to avoid a potentially embarrassing cross-
examination & trid.> More importantly, the codification of this responsibility provided an opportunity
for the training and education of officers.

The problem of confirmatory biasis not a problem associated with any one group of police officers or
any one department. It isapotentid problemin al investigatory agencies. In addition to the specific
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provisons of the British Act mentioned above, severd public inquiries in Canadainto cases of wrongful
convictions have pointed to this potentia problem aswell.

The Morin Inquiry in Ontario recommended training for both police and Crown Counsel how to avoid
tunnel vision. Morin Recommendation 74.*  The Morin Inquiry also recommended that police forcesin
the province endeavor to foster a culture of policing which vaues honest and fair investigation of crime,
and the protection of the rights of al suspects and the accused. Morin Recommendation 89.° The
Specid Commissioner in theinquiry goes on to suggest that management must make an effort to foster
such aculture, in part by not tolerating acts of misconduct. Departments in which ahigh value is placed
upon the pursuit of justice, as opposed to merely clearing cases by arrest, are more likely to be able to
admit to instances where errors inevitably occur.

The recent Manitobainquiry involving Thomas Sophonow specificdly identified “tunnd vison” asa
serious problem. In the view of that Speciad Commissioner, “tunnel vison” caused the Winnipeg police
to ignore a potential suspect who fit the composite sketch of the murderer much more closely than did
Mr. Sophonow.® Theinvestigation in that case led the Specia Commissioner to obsarvein his
recommendations:

Tunnd Vidonisingdious. It can affect an officer, or, indeed, anyoneinvolved in the
adminigration of jugtice with sometimestragic results. It resultsin the officer becoming so
focused upon anindividud or incident that no other person or incident registersin the officer's
thoughts. Thus, tunnel vison can result in the dimination of other suspects who should be
investigated. Equaly, events which could lead to other suspects are diminated from the
officer’ sthinking. Anyone, police officer, counsd or judge can become infected by this virus.”

That inquiry recommended mandatory, annud training in this area for police officers, aswdl as training
inthis areafor lawyers and judges.

A concrete statement of thistypeis important, Snce, as Professor Fisher notes, prosecutors and trid
judges have alimited ahility to influence police investigatory practices. Onetool that isavailableto a
trid judge to control police behavior is ahearing on amotion to suppress evidence due to some
impropriety in the way that evidence was collected. Neither the trid judge, nor, in large measure, the
prosecutor, can order the police to manage an investigation in a particular way. Asaresult, some
broader state-wide policy statement with respect to the responsbility of the police to fully investigate dl
reasonable leadsis needed. In this specific instance, development of a standard of thistype to guide
police agencies represents a better way to achieve a desirable goa than use of a penalty, such asthe
suppression of evidence.
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Recommendation 2 :
(a) The police must list on schedules all existing items of relevant evidence, including
exculpatory evidence, and their location.

(b) Recor d-keeping obligations must be assigned to specific police officers or employees, who
mugt certify their compliancein writing to the prosecutor.

(c) The police must give copies of the schedules to the prosecution.

(d) The police must give the prosecutor accessto all investigatory materialsin their
possession.

These recommendations aso stem from the Fisher article, and were adopted by the Commission
unanimoudy. They codify the respongibility of the police agency to document al rdevant evidence,
including exculpatory evidence, and the location of the evidence. The purpose of the documentation is
to enable the prosecution to make a rdiable judgment about disclosure. As noted in the preceding
section, trid judges and prosecutors have alimited ability to control the actions of police agencies. Ina
number of cases reviewed, evidence was not fully disclosed to prosecutors. In other cases, evidence
was discovered long after a prosecution was complete. As aresult, some broader policy statement,
which impacts upon dl law enforcement agencies, is gppropriate and necessary in this area.

These provisons were dso developed as a part of the British Crimina Procedure and Investigations
Act of 1996. The draft guidelines® developed by the Attorney Generd in Great Britain to implement
the disclosure provisions of the CPIA encourage close cooperation between police agencies and the
prosecution to insure that the prosecution is fully informed about the evidence in the case. The British
guidelines suggest that officers respongble for disclosure under the CPIA specificdly draw to the
attention of prosecutors material which might undermine the prosecution case or asss the defense,
Officers are further encouraged by the guiddines to seek the advice and assstance of prosecutors when
in doubt asto their respongbilities. Prosecutors are reminded to be dert for the possibility that materia
may exist which has not been disclosed to them.®

The Illinois Supreme Court has sought to address concerns about full disclosure of evidence through the
adoption of new provisions which apply to capital cases. New Supreme Court Rule 416 (g), which
requires the prosecution to file a certification with the court not less than 14 days prior to trid that dl
materid information has been disclosed to the defense, places the responsibility on the prosecution to
insure that disclosure to the defense has occurred. The prosecution is required to confer with law
enforcement agencies to insure disclosure has been complete. The recommendations made by the
Commission in this section are intended to place clearly defined respongbilities on police agenciesto
document, record and retain dl relevant evidence, including excul patory evidence, in order to improve
communication between police agencies and the prosecutor.

I NTERROGATIONS; VIDEOTAPING THE | NTERROGATION PROCESS
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Recommendation 3 :

In a death eligible case, representation by the public defender during a custodial interrogation
should be authorized by theIllinois legislature when a suspect requests the advice of counsa,
and wherethereisareasonable belief that the suspect isindigent. To the extent that thereis
some doubt about the indigency of the suspect, police should resolve the doubt in favor of
allowing the suspect to have access to the public defender.

This recommendation was supported by a mgority of Commisson members. The purpose of therule
isto facilitate access to counsd early in the interrogation process. The generd rule, under Miranda'®
and its progeny, is that a defendant has the right to be represented by counsdl during police
interrogation, and the defendant must be further informed thet if he or she cannot afford counsd, one
will be gppointed for him/her. If the defendant requests counsdl, questioning should cease.

In Cook County, in a substantid mgority of the cases in which a defendant is charged with first degree
murder and where the charge is death dligible, defense will likely be provided by the Public Defender,
due to the indigency of the defendant. Both the U.S. Supreme Court and the llinois Supreme Court
have recognized the importance of access to counsdl during this phase of a case.

In light of this, amgority of Commisson members bdieved that the public defender should be naotified
when a defendant has requested counsel and there is a reasonable belief that the defendant is indigent.
Enabling early intervention by defense counsdl during a custodid interrogation processis congstent with
the spirit of Miranda. Thelllinois Supreme Court has recently darified in its decison in People v.
Chapman (194 111. 2d 186, 210-214; 2000) that defense counsel must be physically present in order
to have access to the defendant (requesting access by telephone is insufficient). This recommendation
would necessitate a change in the 1llinois Statutes governing the gppointment of the public defender.
State atutes currently provide that a public defender will be appointed by the court upon a finding of
indigency a the first opportunity that the defendant has to appear before ajudge  The statutes should
be revised to authorize the public defender to appear prior to appointment by a judge in degth digible
Cases_lZ

There arelogidtica problems associated with this recommendation. Clearly, there will be casesin
which the police may not know for certain that afirst degree murder is degth digible, nor whether the
suspect isindigent. However, in such Stuations, the police should be encouraged to exercise their
judgment in favor of dlowing accessto the public defender.  The precise method by which public
defenders in more popul ous counties could be placed on cal for such activities should be developed by
the agencies involved.

The Commission considered the impact of this requirement in suburban areas and in more rurd parts of
the state. In counties in which afull-time public defender office exists, some provision should be
possible to enable such representation in capitd cases. The volume of casesis considerably lower in
other counties in the state than in Cook County, and the likelihood of extensive representation at
suburban police gtations correspondingly reduced. The most significant problem would likely be
educating police agencies throughout the state of their respongbilitiesin thisarea.
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At present, a defendant in custody at a police station who requests the public defender is most often
advised that he or she will have to wait for a court gppearance to secure the appointment of the public
defender. Given the inherent coerciveness in stationhouse interrogations, which Miranda recognizes,
early access to a competent lawyer may be critica to a defendant’ s ability to protect his or her rights.
Authorizing public defenders to appear in response to arequest from a defendant for alawyer during
questioning would protect the rights of the defendant and reduce the prospect of false confessions,
whileimposing relatively little additiona financia burdens on the sysem. In many of these cases, the
suspect islikdly to actudly be indigent, and will therefore be entitled to the gppointment of a public
defender in any case. In those Stuations where the person later proves not to be indigent, the
representation by the public defender can be terminated et the very firgt court gppearance by afinding
by thetrid judge that the defendant is not indigent.

Recommendation 4 :

Custodial interrogations of a suspect in a homicide case occurring at a police facility should
be videotaped. Videotaping should not include merely the statement made by the suspect
after interrogation, but the entire interrogation process.

A mgjority of Commission members supported the recommendation that custodia interrogationsin a
police facility should be videotaped in their entirety.  Some Commission members who did not support
this recommendation believed that while videotaping interrogations might be vauable, it should not be
mandatory. The viewpoints of the Commission members in the minority on thisissue are included at the
end of this section.

There has been a great ded of debate in [llinois on the question of whether or not to videotape the
entire interrogation process. The current practice in Cook County has been to videotape any fina
statements made by a suspect, but not the interrogation process. Media reports detailing the case of
Corethian Bdll, who gave a videotaped confession to the murder of his mother but was recently
released when DNA tests linked someone else to the crime,® demondrate the limitations inherent in
such apractice. Videotaping of the complete interrogation process is aready the practice in some
jurisdictionsin lllinois, such as Kankakee, where it has been done since 1996.1*  Tribune articles
describing the Corethian Bell case suggest that Cook County State' s Attorney Dick Devine would
support apilot program to videotape the interrogation process.

Commission members supported this recommendation in light of other cases in which it has been
claimed that suspects confessed to a crime, and it was later established that the suspect was innocent.

A notable example from the cases involving the thirteen men released from degth row in lllinoisis thet of
Gary Gauger, where others were subsequently convicted for the crime to which Mr. Gauger dlegedly
confessed.™® Academic literature is also replete with descriptions of confessions that were obtained
under circumstances that provide significant doubt as to accuracy.

There are reasons why people will confess to crimes they did not commit, and the academic literature
on the subject details instances where suspects have confessed as aresult of psychological coercion
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and trickery.t”  There are dso examples from Illinois, such as the case involving Mr. Bdll, who
gpparently confessed on videotape to having stabbed his mother, and the four men recently released
from prison in connection with the 1986 murder of Laurie Roscetti.*®  Instances of physica coercioniin
certain police stations under the direction of Lt. Ron Burge have also been well documented.®®

There are many reasons why videotaping the entire interrogation process can be beneficid. In an article
discussing safeguards to protect againgt questionable confessions® Professor Welsh S. White has
noted:

Videotaping police interrogation of suspects protects againg the admission of false confessons
for & least four reasons. Firg, it provides the means by which courts can monitor interrogation
practices and thereby enforce the other safeguards. Second, it deters the police from
employing interrogation methods likely to lead to untrustworthy confessons. Third, it enables
courts to make more informed judgments about whether interrogation practices were likely to
lead to an untrustworthy confesson. Finaly, mandating this safeguard device accords with
sound public policy because the safeguard will have additiond salutary effects besides reducing
untrustworthy confessions, including more net benefits for law enforcement. 32 Harv.C.R -
C.L.L.Rev.105 at 153-154

Indeed, there are a number of potential benefits to law enforcement to be derived from videotaping the
entire interrogation process. A sgnificant benefit which will be derived from the processis thet it
provides the very best evidence of what went on in the interrogation room —which will enable law
enforcement agencies to establish that interrogation tactics did not include physical coercion or undue
influence. Instead, as Professor Leo has noted?, police departments will be able to demonstrate to
prosecutors, judges and juries “. . . both the fairness of police methods and the legdity of any
statements they obtain.” The Supreme Court Committee on Capital Cases® noted that bills requiring
the eectronic recording of police interrogations were consdered by the Illinois legidature during 1999,
and is again under consderation in the 2002 legidative sesson. Electronic recording is dready required
in Alaska and Minnesota by court decison. The Committee observed:

While the committee believes adoption of a recording requirement is best dedlt with by the
voluntary action of individua executives agencies or by legidative enactment, the committee
found that routine eectronic recording of &l custodia interrogations and confessonswould be a
magor improvement in crimina procedure and should be encouraged by the courts.

Materias accompanying the Committee' s Report® included a news report from August 1999
indicating thet lllinois Attorney Generd Jm Ryan had written to the lllinois House of Representatives
committee studying thisissue, expressing his support for permissive videotaping of suspects
interrogatories and confessions®  Also included is a June 1999 news article® reporting that the
DuPage County Sheriff’s Department adopted a policy that, when feasible, investigators should video
and audio tgpe in-house interrogations and confessons in serious violent crimes, including any case that
may result in a death pendty. The article quotes the Sheriff as follows:
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“*Taping interviewsis the only way to wipe away any doubt about what happensin that
interview room,” Sheriff John E. Zaruba said in arelease Wednesday. ‘It protects my
investigators, the suspects and the integrity of the evidence.””

The Supreme Court Committee's Supplemental Report®  subsequently observed:

Inits 1999 Report, the committee expressed its support for legidative action to require
electronic recording of interrogetions. The committee found that routine recording of al
custodia interrogations and confessions would be amgor improvement in criminal procedure.
Legidation that would have required recording of custodia interrogation was introduced during
the last sesson of the General Assembly, but failed to pass. The committee believesthe
Generd Assembly should be encouraged to revisit the issue.

Only afew other states have mandated this practice by judicid interpretation. The Supreme Court of
Alaska has by decision required that interrogation of suspects be dectronicaly recorded, and has
placed restrictions on the use of unrecorded statements. In Sephan v. Alaska, 711 P. 2d 1156, 1162
(1985), the Alaska Supreme Court ruled that the Alaska Congtitution Due Process Clause requires that
al cugtodid interrogations in a place of detention must be eectronically recorded, from beginning to
end. The Court explained (711 P. 2d at 1161):

Therecording of custodia interrogations is not, however, a messure intended to protect only
the accused; a recording aso protects the public’ s interest in honest and effective law
enforcement, and the individua interests of those police officers wrongfully accused of improper
tactics. A recording, in many cases, will aid law enforcement efforts, by confirming the
voluntariness of a confession, when a defendant changes his tesimony or clamsfasdy thet his
condtitutiona rights were violated. In any case, arecording will help trid and appellate courts
to ascertain the truth.

The Supreme Court of Minnesota, exercising its supervisory authority to ensure the fair adminigration
of justice under the State Condtitution, held that “dl custodid interrogation including any information
about rights, waiver of those rights, and dl questioning shal be dectronically recorded where feasible
and must be recorded when questioning occurs at a place of detention.” State v. Scales, 518 N. W.
2d 587, 592 (1994).

In Texas, legidation has been enacted which renders ord statements by accused who isin custody
(with certain exceptions) inadmissible againgt them in crimina proceedings unless the gatements are
electronically recorded. Texas Code of Criminal Procedure, Art. 38.22 (1999).

Professors Richard J. Ofshe and Richard A. Leo?’ discuss at length how and why persons confess to

crimes they did not commit. The article contains over 100 pages of examples and explanation of fase
confessons. The authors conclude (pp. 1122):
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The protection of the innocent is paramount in acrimina justice system whose ideology and
rules are predicated on the belief that there can be no worse harm than wrongful conviction and
incarceration. Researchers have repeatedly documented the existence of numerous and
inexcusable miscarriages of judtice arising from police-induced false confession. We need not
tolerate these injustices. If courtsingditutionalized a reasonable standard of confession reiability
and required police to record the entirety of al felony interrogations, the suppression hearing
would offer Sgnificant protection againg the admission of false confessons into evidence and
the number of miscarriages of justice attributable to fase confession would be sgnificantly
reduced.

A mgority of Commission members thus believed that videotaping of the entire interrogation processis
crucid to the fair adminigration of justice.

There are a variety of objections which have been interposed to videotaping the interrogation process.
It has been suggested that videotaping is not feasible, for example, because of space, personne and
funding limitations. The Commission has separately recommended that in conjunction with requiring
videotaping of interrogations, the State should provide funding to address these concerns?® It isaso
worthwhile noting that many police officias questioned the practice of recording suspects statements,
but have now found it workable.?®

Commission members were sengtive to these concerns, as well as concerns expressed by various
police officids that videotgping the entire interrogation process might inhibit the police from vigoroudy
pursuing interrogations, or reved techniques. A 1993 study by the Nationd Ingtitute of Justice of police
departments which employed videotaping in the interrogation process® reveded that once officers
adjusted to the idea of being videotaped, they found the process useful.  Allegations of misconduct
againg police officers dropped, and officers were able to adjust their interrogation process to
accommodate the presence of the video. Few major problems were encountered. The study showed
that videotaping confessions assisted prosecutors and defense lawyers in evauating cases, helped in
negotiations for pleas of guilty, and resulted in more guilty pless.

The Commission has not suggested that confessions obtained during an untaped interrogation be
automaticaly excluded. While the Commission believes that videotaping of the entire process should
be required, the failure to videotape the interrogation session should not be the sole test of admissihility.

Minority view — Videotaping

The Commission members in the minority on this issue expressed the view that mandatory videotaping
of sugpects puts an unacceptable burden on law enforcement and would significantly lower the
successful clearance rate in investigetions of serious crimes. Often in the early stages of an investigation
the police do not have a clear idea of what happened, let alone who the suspects are. To require that
al questioning of suspects be videotgped would sgnificantly dow the course of many investigeations and
create an unacceptable risk for public safety.

CHAPTER 2 -27-



Commission on Capital Punishment
April 2002

To require mandatory videotaping of suspects would aso impose an unfunded mandate on law
enforcement. Significant additiond costs would be imposed on state, county, and municipd law
enforcement agencies. In addition to the extra cost for equipment and remodeling interrogation rooms
to be made suitable for videotaping, loca law enforcement agencies would incur additiona personnel
costs. There are about 1,100 police departmentsin lllinois, about half of which have 10 or fewer
members. There are 138 suburban police departments in Cook County. Requiring dl of these
departments to videotape interrogations would be extremely burdensome.

On the other hand, Commission members in the minority believed the use of videotaping should be
grongly encouraged. In fact, law enforcement in lllinois has made increased use of videotaping in
recent years. The Commission has recommended that the Illinois Eavesdropping Act should be
amended to alow for audio-taping and videotaping of police station questioning of suspects and
witnesses, without requiring permisson of the witness or suspect. (See Recommendation 7 of this
Report). This amendment would be necessary before any viable mandatory videotaping program could
be implemented. In addition, the State of Illinois should provide funding so that dl police agencies
would have the capability to videotape questioning efficiently and economically. Should those steps be
taken the videotaping of police questioning would increase dramaticaly, but at the same time public
safety would not be compromised.

Recommendation 5 :
Any statements by a homicide suspect which are not recorded should be repeated to the
suspect on tape, and hisor her comments recorded.

This recommendation was favored by a mgority of Commisson members. Circumstances will arise
where videotaping a suspect’s satement is smply not practica. A suspect may make statements on the
way to the police station, or the police and the suspect may bein alocation distant from the station so
that videotaping is not redidtic. In such ingtances, amgority of the Commission has recommended that
any such statements that are made should be repested to the suspect on tape. If the suspect
acknowledges having made the statements, the police will have established strong evidence of guilt and
that evidence will be of amore rdligble type than the officers statements about what the suspect may or
may not have said. |If the suspect denies the statements, there will at least be a contemporaneous

record showing that the officers claimed to have heard such a statement and at what point in the
process that statement was heard. In both instances, law enforcement agencies will have provided the
trid court with evidence that is helpful to an ultimate determination as to the rdiability of any purported
statements by the defendant.>!

Recommendation 6 :

Therearecircumstancesin which videotaping may not be practical, and some uniform method
of recording such interrogations, such astape recording, should be established. Police
investigator s should carry taperecordersfor use when interviewing suspectsin homicide
cases outside the station, and all such interviews should be audiotaped.
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This recommendation is a corollary of the earlier recommendation on videotaping, and amgority of
Commission members supported the proposal. The Morin Inquiry Smilarly recommended that
interviews of sugpectsin a station be either videotaped or audiotaped. The Specid Commissioner dso
recommended that consideration be given to adopting the practice of carrying tape recorders to permit
the recording of statements that may occur a some location outside the police station.*

In circumstances where police may be in hot pursuit of a suspect or where a suspect isdetained a a
sgnificant distance from the police gation, particularly in rurd counties, and the suspect makes a
gtatement or is questioned by police, videotaping the interrogation is not practical. However, there
should be some procedure established which requires a uniform approach to recording such
interrogations by meansthat are rdiable. A smple tape recording of the interrogation could be a useful
means of insuring that an accurate record is made of the statements made by the suspect.

Recommendation 7 :

Thelllinois Eavesdropping Act (720 ILCS 5/14) should be amended to per mit police taping of
statements without the suspects knowledge or consent in order to enable the videotaping and
audiotaping of satements as recommended by the Commission. The amendment should apply
only to homicide cases, wher e the suspect is awar e that the person asking the questionsisa
police officer.

The recommendations made above clearly require an amendment to the Eavesdropping Act in order to
be effectively implemented. A mgority of Commission members support this proposad to modify the
eavesdropping Statute to permit video and audio taping of interrogations. The Act provides asfollows:

Sec. 14-2. Elements of the offense; affirmative defense. () A person commits eavesdropping
when he: (1) Knowingly and intentionally uses an eavesdropping device for the purpose of
hearing or recording al or any part of any conversation or intercepts, retains, or transcribes
electronic communication unless he does so (A) with the consent of al of the parties to such
conversation or eectronic communication or (B) in accordance with Article 108A or Article
108B of the "Code of Criminal Procedure of 1963", approved August 14, 1963, as amended;

An eavesdropping device is defined as “any device capable of being used to hear or record oral
conversation. . . whether such conversation. . . isconducted in person, by telephone, or by any
other means.” 720 ILCS5/14-1(a). A conversation means “any communication between 2 or more
persons regardless of whether one or more of the parties intended their communication to be of a
private nature under circumstances justifying that expectation.” 720 ILCS 5/14-1(d).

Open and vigible recording (audio or video) of a suspect, without the suspect’s explicit consent, would
probably be held to violate the Eavesdropping Act. See, for example, In re Marriage of Aimquist,
299 11l App. 3d 732,736 (3d Dist. 1998). Accordingly, the Commission has recommended the
amendment of the Eavesdropping Act to permit police recording of suspects statements without
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knowledge or consent. The recommendation for the amendment has limited its gpplication only to
homicide cases, and to circumstances where the suspect knows that the person asking the questionsis
apolice officer.

Recommendation 8 :

The police should eectronically record interviews conducted of significant witnessesin
homicide cases whereit isreasonably foreseeable that their testimony may be challenged at
trial.

This recommendation was supported by amgority of Commisson members. It is based upon
Recommendation No. 98 of the Morin Inquiry. The Recommendation from that inquiry provides, in

pertinent part:

The Durham Regiona Police Service should implement asimilar policy for interviews
conducted of sgnificant witnessesin serious cases where it is reasonably foreseesble that their
tesimony may bechdlenged at trid . . .

This practice is dready in use in some departmentsin lllinois. Law enforcement agenciesin Kankakee
videotape the statements of witnesses who are thought likely to recant. This recommendation goes
further.

Experience in Illinois teaches that the statements of certain witnesses ought to be recorded by police, so
that, if the witness' account “evolves’, the judge and jury can observethe origind version. Therearea
number of examplesin the casesinvolving the thirteen men released from death row of witnesseswhose
testimony was questionable. Resolution of questions related to their testimony might have been aided
by the existence of a videotape of the initid interrogation.

This recommendation is purposefully stated in generd terms. Its implementation will require further
study and consultation with prosecutors and police officids.

Recommendation 9 :

Poalice should berequired to make a reasonable attempt to deter mine the suspect's mental
capacity beforeinterrogation, and if a suspect is determined to be mentally retarded, the
police should be limited to asking nonleading questions and prohibited from implying that they
believe the suspect is guilty.

A mgority of Commisson members supported this recommendation, which would impose upon police
aduty to make some reasonable attempt to determine whether a suspect has limited mental capacity
before commencing their interrogation. Where the suspect appears vulnerable due to age or menta
capacity, the court should carefully consider the length or duration of the interrogation as well as
whether it involved non-leading questions in order to assess whether or not the resulting statement was
voluntary.
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As earlier sections of this report detailed, those who are innocent may ultimately confess to crimes they
did not commit when interrogations become coercive. However, those with limited menta capacities
may confess to crimes they did not commit®® even when the interrogation processis not coercive. As
Professor White notes with respect to mentally retarded suspects:

It is common for mentally retarded suspects to succumb to coercive attemptsto dicit
confessons. It isnot only that a retarded suspect may be abnormally “susceptible to coercion
and pressure” Even when no pressure is exerted, aretarded suspect “may be inclined to give
afase confesson out of adesire to please someone perceived to be an authority figure”
Mentd hedth experts have long been aware of the risk that amentally retarded suspect’s
eagerness to please authority figures will lead him to confessfalsdy. 32 Harv. CR. - CL. Rev.
105, 123

Police need to take specid care with interrogations of such persons because they may be inclined to
agree with the police version of eventsin an effort to seek gpproval, or may be easly led. Whilethe
Commission does not believe that police officerswill be able to make precise determinationsin al
instances of a suspect’s mental capacity, there are going to be obvious cases where the person’s mental
capacity is S0 limited that the police should clearly be aware of the potentid problems with an
interrogation. The Commission has recommended a“ reasonable attempt” on the part of police officers,
and does not anticipate that a failure to comply with such a recommendation would result in automatic
excluson of the evidence.

LINEUPSAND PHOTOSPREADS

The fdlibility of eyewitness tesimony has become increasingly well-documented in both academic
literature and in courts of law. Concerns about eyewitness testimony have led to new
recommendations relaing the methods by which witnesses identify suspects through lineups and
photospreads.

Generdly speaking, the usua practice (e least in [llinois) involves presentation to the eyewitness of
either agroup of photos (referred to in this report as a photospread) or alive lineup of persons. The
eyewitness is then asked if he or she recognizes the perpetretor. If an identification is made, the
witness degree of confidence in the identification is sometimes recorded by police, but often is not
recorded contemporaneously. Photospread procedures occur both within and outside the police
gation, while live lineups usudly take place in the sation. All are customarily handled by police
officers, and the result (no identification or a pogtive identification) is recorded in writing. Often a il
photograph is taken of live lineups. It is generdly not the practice to record either live lineups or
photospreads on audio or videotape. The suspect has no right to have alawyer present during a pre-
indictment photospread. See People v. Bolden, 197 IIl. 2d 166 (2001.)

Two mgjor articles discussing the challenges presented by eyewitness testimony have contributed
ggnificantly to the Commisson’sdiscussonsinthisarea. Thefird, by Professor Gary Wdls and
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others* “Eyewitness |dentification Procedures: Recommendations for Lineups and Photospreads,”
appearsin Law and Human Behavior, Vol. 22, No. 6 (1998) beginning a page 603. Throughout the
recommendations that follow, areference to “Wells’ will refer to thisarticle. The second article,
entitled “ Eyewitness Evidence: A Guide For Law Enforcement,” was prepared by the Technicd
Working Group for Eyewitness Evidence, sponsored by the Nationd Ingtitute of Justice, U.S.
Department of Judtice (October 1999). The Technical Working Group included, among its members,
prosecutors, lega experts, police officias (including members of the Chicago Police Department)®, and
academics. Professor Wells, author of the firgt article, was a member of the group’s Planning Pandl.
Throughout the recommendations that follow, this report will be referred to as the “NIJ study on
Eyewitness Evidence”

Recommendations 10 to 15 are intended to apply only to homicide cases.

Recommendation 10 :

When practicable, police departments should insurethat the per son who conductsthelineup
or photospread should not be awar e of which member of thelineup or photo spread isthe
suspect.

A mgority of Commission members have recommended that this procedure should be adopted by
police departments conducting lineups. The recommendation recognizes that academic literature has
identified some waysin which lineup procedures can be improved, athough these ideas have not yet
been tested in a court of law. Commisson members have proposed that these improved procedures
be used by police departments when practicable, rather than mandating these procedures be adopted.
The Commission has not recommended that a failure to comply with this requirement should result in an
automatic suppression of an identification.

The reason for this recommendation isthat if the person who administers the lineup or photospread
knows the identity of the suspect, the administrator can conscioudy or unconscioudy — for example, by
eye contact, facid expression, tone of voice, pauses, verba exchanges—signa his or her knowledge to
the witness. Further, if the witness selects the person believed by the adminigtrator to be the
perpetrator, the administrator of the lineup may then confirm this to the witness, which may increase the
witness degree of confidence in the identification, so that the witness' confidence in hisher sdlection
and resultant testimony are no longer based solely on the witness' own observation and memory.

The New Jersey Attorney Generd has implemented new guiddines for lineups and photospreads which
reflect the developing academic literature, including this proposd. Regarding this “double-blind” issue,
the Attorney Generd gatesin his cover |etter implementing the procedures:

Two procedurd recommendations contained in these Guidelines are particularly sgnificant and
will represent the primary areaof change for most law enforcement agencies. The first advises
agenciesto utilize, whenever practica, someone other than the primary investigator assigned to
a case to conduct both photo and live lineup identifications. The individua conducting the
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photo or live lineup identification should not know the identity of the actud suspect. This
provision of the Guiddinesis not intended to question the expertise, integrity or dedication of
primary investigators working their cases. Rather, it acknowledges years of research which
concludes that even when utilizing precautions to avoid any inadvertent body signds or cuesto
witnesses, these gestures do occur when the identity of the actua suspect is known to the
individua conducting the identification procedure. This provison of the Guiddines diminates
unintentional verba and body cues which may adversaly impact awitness ability to meke a
reliable identification.*”

A mgority of Commission members believed that the so-called “double-blind” procedure (neither the
witness nor the adminigtrator knows in advance who in the lineup or photospread is the suspect) will
improve the accuracy of identification procedures. The mgjority recommendation recognizes, however,
that implementation of these procedures poses specia chdlenges to law enforcement, particularly in
smaller departments. In his cover letter implementing the new procedures, the Attorney Generd of
New Jersey has conceded the difficulty in imposing this burden on departments:

| recognize that this is a Sgnificant change from current practice that will not be possble or
practica in every case. When it isnot possible in agiven case to conduct alineup or photo
array with an independent investigator, the primary investigator must exercise extreme caution
to avoid any inadvertent signaling to awitness of a‘ correct’ response which may provide a
witness with afase sense of confidence if they have made an erroneous identification.*

Minority view - Procedure should be mandatory

Improvements to lineup procedures identified by the academic literature should be implemented & this
critical stage of the investigetory process. Membersin the minority on thisissue remain convinced that
the “double-blind” procedure is critica to accurate identification procedures, and that the dternative
carries an unacceptable risk of faulty identifications.  Asaresult, impostion of a*“double-blind”
procedure on al police departments, large and smadll, is both judtifiable and advisable. If required to do
30, even the smdlest departments will find away to comply.
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Recommendation 11 :

(a) Eyewitnesses should betold explicitly that the suspected perpetrator might not bein the
lineup or photospread, and ther efore they should not fed that they must make an
identification.

(b) Eyewitnesses should also be told that they should not assume that the person
administering the lineup or photospread knows which person isthe suspect in the case.

These recommendations were adopted by the Commisson unanimoudy. The first recommendation is
made in both the article by Professor Wells*® and in the NIJ report on Eyewitness Evidence® The
purpose of such a statement isto avoid the risk that witnesses will make an inaccurate identification
smply because they bdlieve that someone in the lineup or photospread is the suspect and to avoid the
possibility that the witness will make a*relative judgment” by picking the person who most resembles
the person who committed the crime.

The second recommendation in this section reflects considered discussion by the Commission about
how to address the Situation where the police officer may, in fact, know who the suspect is, and
mandatory procedures requiring “double-blind” lineups or photospreads are not implemented. I
double-blind procedures are implemented, then Professor Wells recommends that the witnesses be told
that the administrator does not know who the suspect is. However, in the event that the administrator
does know who the suspect is, the members of the Commission fdt that it would be abad practice to
make a misstatement to the witness. As aresult, the Commission has advanced a recommendation
which should fit with elther circumstance, and which should discourage the witness from providing a
positive identification merely because he or she believesit is expected.

Recommendation 12 :

If the administrator of thelineup or photospread does not know who the suspect is, a
sequential procedure should be used, so that the eyewitness views only one lineup member or
photo at atime and makes a decision (that isthe perpetrator or that isnot the per petrator)
regarding each person before viewing another lineup member or photo.

This recommendation was supported by amgority of Commisson members. Theideabehind a
sequentia procedure isto diminate a “relative judgment” by which the eyewitness identifies the person
in the lineup or photospread who looks the most like the perpetrator, rather than actualy identifying the
perpetrator. Since the “relative judgment” process may produce a higher incidence of mistaken
identity, it isimportant to address this problem.

This position is based upon the research explained in the article by Professor Wells* The authors sate
that experiments conducted by the six authors and by othersin the United States, Canada, Germany
and the United Kingdom have established the superiority of a sequentia over a smultaneous
procedure.”? The authors state, “. . . The sequential procedure produces alower rate of mistaken
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identifications (in perpetrator-absent lineups) with little lossin the rate of accurate identifications (in
perpetrator-present lineups). . . .” Thereasonis.

. the standard identification procedure, in which the eyewitness examines the full set of
lineup members at once, alows for relative judgment processes in ways that a sequentia
procedure would not. A sequentid procedure is one in which the eyewitness views one lineup
member & atime, deciding whether or not that person is the culprit before seeing the remaining
lineup members. Having not yet seen the remaining lineup members, the eyewitnessisnotina
position to make ardative judgment. Although the eyewitness could compare the person being
viewed to those viewed previoudy, the eyewitness cannot be sure that the next person to be
viewed will not be an even better likeness to the culprit. Hence, the eyewitness must rely more
on an absolute judgment process. Wells, p. 617

The authors sound one cautionary note: “. . . the adoption of sequentia lineups without the adoption of
double-blind testing. . . might be worse than using smultaneous lineups without double-blind testing.
Although we do not have specific empirica evidence to support this view, we fear that the influence of
the lineup administrator who knows which person is the suspect would be greater with the sequentia
procedure because the administrator could more easily discern which photo or lineup member was
being observed by the eyewitness a a given moment than is true of the smultaneous procedure.”
Wédlls, p. 640.

The NIJ report on Eyewitness Evidence identifies smilar concerns. The draft was reviewed and
commented on by 95 organizations and individuas representing a broad spectrum of knowledgeable
and interested persons and views®. The report represents a consensus of its authors, but does not
necessarily reflect the officia postion of the U.S. Department of Justice. In an introduction to the
report, Attorney Generd Janet Reno states:

Recent casesin which DNA evidence has been used to exonerate individuas convicted
primarily on the basis of eyewitness testimony have shown us that eyewitness evidence is not
infalible. Even the most honest and objective people can make mistakesin recaling and
interpreting awitnessed event; it is the nature of human memory. Thisissue has been at the
heart of agrowing body of research in the fidd of eyewitness identification over the past
decade. The Nationd Ingtitute of Justice convened atechnical working group of law
enforcement and legd practitioners, together with these researchers, to explore the
development of improved procedures for the collection and preservation of eyewitness
evidence within the crimind judtice system. NIJ report on Eyewitness Evidence, p. iii.

The authors of the report set forth procedures for both smultaneous and sequentid lineups and
photospreads™. In the Introduction, the authors explain in the section titled “ Future Considerations’:

Advancesin socia science and technology will, over time, affect procedures used to gather and
preserve eyewitness evidence. The following examplesillugtrate areas of potentid change.
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Scientific research indicates that identification procedures such as lineups and photo arrays
produce more reliable evidence when the individua lineup members or photographs are shown
to the witness sequentidly — one & atime — rather than smultaneoudy. Although some police
agencies currently use sequentia methods of presentation, there is not a consensus on any
particular method or methods of sequentiad presentation that can be recommended as a
preferred procedure; dthough sequentid procedures are included in the Guide, it does not
indicate a preference for sequentia procedures. NIJ report on Eyewitness Evidence, p. 8-9.

Regarding sequential procedures, the New Jersey Attorney Generd statesin his cover letter (p. 2):

The Guiddines dso recommend that, when possible, * sequentia lineups should be utilized for
both photo and live lineup identifications. * Sequentid lineups are conducted by displaying one
photo or one person a atime to the witness. Scientific studies have also proven that witnesses
have atendency to compare one member of alineup to another, making rdative judgments
about which individua looks mogt like the perpetrator. This rlative judgment process explains
why witnesses sometimes mistakenly pick someone out of a lineup when the actua perpetrator
is not even present. Showing a witness one photo or one person at atime, rather than
smultaneoudy, permits the witness to make an identification based on each person’s
appearance before viewing another photo or lineup member. Scientific data has illustrated that
this method produces a lower rate of mistaken identifications. If use of this method is not
possiblein agiven case or department, the Guidelines aso provide recommendations for
conducting smultaneous photo and live lineup identifications*®

While Professor Wells and his colleagues support the concept of sequentia procedures, they do not
include sequentia procedures among the four recommendations® for immediate implementation by
police agencies.  The chief reason given is:

. we believe that the four rules we recommend are readily understandable to justice
peoplein terms of how they work and why they are necessary. Because our recommendations
are directed at the lega system, we think that each rule should have this * sdlf-evident’ nature.
The sequentid procedure, however, relies on a more complex understanding of the problem
based on the rdative-judgment conceptudization that we do not think isa part of the intuitions
of lega policy makers &t this point. Fourth, the rules we recommend at this time do not reguire
sgnificant deviaions from current police practices, which involve s multaneous presentations.
The sequentia procedure, on the other hand, calls for a set of operationsthat is quite different
from the usud practices of police departments. Findly, the four rules that we recommend in no
sense prevent police from using sequentia procedures. If sequentia procedures are used, the
samefour rulesgpply.  Wells, p. 640.

Minority view -- sequential procedures:
Commission members who were in the minority on this issue expressed concern about implementing
such a procedure which has not been tested or gpproved as yet in the courts. Even the NIJ guide
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acknowledges that these procedures may not fit every jurisdiction and that they should provide
opportunity for further study. It may be that these procedures will produce more reliable identifications
in the long run, but this method does present aradica shift from the method traditionally employed to
conduct lineups and photospreads, and thus should be approached with caution.  The sequentid lineup
procedure varies congderably from present practice, and it islikely that defense attorneys would
immediately attack such a procedure on various grounds.

While the New Jersey Attorney Generd has recommended implementation of these new procedures,
he also acknowledges that they may not be suitable in every case, and that identification procedures
conducted in the traditiona manner should not be presumed invaid merely because he has now
recommended a new procedure.

Recommendation 13 :

Suspects should not stand out in the lineup or photo spread as being different from the
distractors, based on the eyewitnesses previous description of the perpetrator, or based on
other factorsthat would draw attention to the suspect.

This recommendation was adopted unanimoudly by the Commission, and comports with whet is good
police procedure. However, some lineups or photospreads are constructed so that the non-suspect
“fillers’ more or less resemble the person who has been identified as the potentia suspect, rather than
insuring thet the “fillers’ resemble the descriptions given by the witnesses. Thisis an important
digtinction.

Both the article by Professor Wells*’ and the NI1J report on Eyewitness Evidence suggest that it is
important that the other members of the lineup resemble the suspect in terms of significant feetures.
Professor Wells suggests that the non-suspect “fillers’ in the lineup maich the physical description
provided by the witness, rather than being chosen so that they resemble the suspect. They should naot,
however, be chosen so asto emphasize any particular physical characteristic of the suspect.

Chicago Police Department General Order 88-18, Par. |l G, isto the same general effect.®®

Recommendation 14 :

A clear written statement should be made of any statements made by the eyewitness at the
time of the identification procedure asto hisor her confidence that the identified person isor
isnot the actual culprit. This statement should be recorded prior to any feedback by law
enfor cement personnel.

The Commission has unanimoudy recommended that witness statements at the time of the identification
procedure be documented in writing. One of the significant issues that has arisen with respect to
eyewitness testimony has to do with the degree to which the witness was confident in his or her
identification of the suspect & the time of the first identification. Professor Wells points out in his article
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that juries often pay more aitention to the level of confidence expressed by the witness when testifying
than to the actua circumstances under which the witness may have made the identification.*® A witness
making a hesitant or tentative identification & first may receive reinforcement for the identification asthe
case proceeds.

One way to address this problem is to insure that police officias make a contemporaneous record not
only asto whether or not the eyewitness had identified the suspect, but also asto the level of
confidence expressed by the witness at the time of the initial identification. This should include
expressions of uncertainty on the part of the witness.

Guiddinesissued by the Attorney Generd of New Jersey suggest that the lineup administrator should
undertake the following actions when recording statements made by the witness: 1. Record both
identification and nonidentification resultsin writing, including the witness' own words regarding how
sure he or sheis. 2. Ensure that the results are signed and dated by the witness. 3. Ensure that no
materids indicating previous identification results are visble to the witness. 4. Ensure that the witness
does not write on or mark any materias that will be used in other identification procedures. These
suggested procedures make clear the importance of insuring that the information about the identification
represents what the witness has actudly said about the identification or nonidentification.

Eyewitness identification was of particular importance in the Sophonow public inquiry in Manitoba. A
host of recommendeations were made with respect to lineup and photospread procedures, including the
recommendations that:

All statements of the witness on reviewing the lineup must be both noted and recorded verbatim
and Sgned by the witness,

At the conclusion of the line-up, if there has been any identification, there should be a question
posed to the witness as to the degree of certainty of the identification. The question and answer
must be both noted and recorded verbatim and signed by the witness. It isimportant to have
this report on record before there is any possibility of contamination or reinforcement of the
witness.®

The Sophonow inquiry also suggested that, at |east with respect to photo spreads, police officers should

not speek to eyewitnesses after the lineups regarding their identification or their inability to identify
anyone, asit could raise concerns that a potentialy questionable identification was somehow reinforced.

-38- CHAPTER 2



Commission on Capital Punishment
April 2002

Recommendation 15 :
When practicable, the police should videotape lineup procedures, including the withess
confidence statement.

It was the unanimous view of Commission members that videotaping lineup procedures would also ad
in resolution of disputes regarding the identification. Chicago Police Department rules currently require
two photographs of any forma lineup which resultsin the identification of a suspect (Genera Order 88
18, par. Il H). Thelllinois Supreme Court has stated that judicia appraisal would be aided by
photographs of the lineup. People v. Pierce, 53 111. 2d 130, 136, (1972). Also recommending photos
or videos of the persons who arein the lineup, see ALI Modd Code Section 160.4(2) (pp. 87 to 88,
449 to 450; DOJ Guide (10/99), Sec. I11 C, pp. 36 to 37 (live lineups to be documented by photo or
video).

The Commission’s recommendation goes beyond these procedures, so that the entire lineup process,
from beginning to end, is to be recorded on video. Professor Wells and his colleagues hesitated to
recommend videotaping of the entire lineup procedure™:

Although we encourage videotaping lineups, we are not willing to make videotaping one of the
corerulesat thistime for severd reasons. Firg, unlike the four rules we have proposed,
videotagping is not, in and of itself, a procedure that lessens the chances of false eyewitness
identifications. We know of no evidence that videotaping leads eyewitnesses to be less likely to
make identification errors, for ingtance. Instead, videotaping falls into a category of record
keeping for the purpose of post hoc review.

Second, we do not believe that videotaping will be nearly as effective in detecting problemsin
actud practice asit isin theory unlessthere are at least three cameras operating in synchrony.
Videos are very limited in their visual scope, so there would have to be one camera focused on
the eyewitness, one on the agent adminigtering the lineup, and one on the lineup itsdlf. In order
to link any nonverba behaviors of the agent or the lineup members to the reactions of the
eyewitness, the cameras must be synchronized. 1n addition, the audio portion of avideo is
routingly very poor when nonprofessionds are making it.

Also, unlike the four rules we propose, thereis additiona cost to law enforcement in time,
equipment, and materias associated with videotaping. In this sense, it violates asgnificant
premise of our rules, namely that they are not associated with increased costs to law
enforcement.

It is aso important to note that we are uncertain at thistime as to what effect videotgping might
have on the behaviors of eyewitnesses. At least somein law enforcement have suggested to us
that eyewitnesses would become even more anxious knowing that they were being videotaped,
some would refuse to attempt an identification under such conditions, and so on. In the
absence of empirica evidence one way or the other, we think it best to not make this one of our
corerulesa thistime.
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A find reason for not including the videotaping ideaamong the core rulesis the fear that law
enforcement would skirt Rule 1 (double-blind testing) on the excuse that video is available to
the defense to see if there was any suggestiveness in the procedures. The existence of video,
however, is no subdtitute for double-blind testing because of the limitations of video for
capturing such influences.

We acknowledge that video might actualy help prevent suggestive influence practices by lineup
agents who might fear what a video could reved to outside observers. However, we believe
that adherence to Rule 1 (double-blind testing) is the only effective way to prevent systematic
influence of this type from the lineup agent. We aso agree that having some video, eveniif it is
poorly done, might be better than having no video & al. Hence, we encourage the use of
video, even while not making it one of the core rules.

The Sophonow inquiry smilarly recommended that dl proceedings in the witness room during the lineup
should be recorded, preferably by videotape, but, if not, then by audiotape.

TRAINING AND OTHER RECOMMENDATIONS

Recommendation 16 :

All police who work on homicide cases should receive periodic training in the following ar eas,
and expertson these subjects beretained to conduct training and preparetraining manuals
on these topics:

1. Therisksof false testimony by in-custody informants (“jailhouse snitches").
2. Therisks of false testimony by accomplice witnesses.

3. Thedangers of tunnel vision or confirmatory bias.

4. Therisksof wrongful convictionsin homicide cases.

5. Paliceinvestigative and interrogation methods.

6. Police investigating and reporting of exculpatory evidence.

7. Forensic evidence.

8. Therisks of false confessions.

Commission members were unanimoudy of the view that additiona training for police officersin these
areas was important. The recommendations for training outlined above are based primarily upon
recommendations made in the report on the Morin Inquiry and to some extent on the Fisher article.
The Commission has unanimoudy recommended thet al prosecutors and al defense lavyers who are
members of the Cegpitd Trid Bar, dl judges who handle capital cases and police who work on
homicide cases receive periodic training in these areas. The sources are;

1. In-custody informers. Morin Inquiry Recommendations 37-38, 53, 58, 60-61, 64
2. Risks of accomplice testimony Cases involving the Ford Heights Four and Burrows™
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3. Dangers of tunnd vison: Morin Inquiry Recommendations 74; Article by Professor
Fisher, p. 137; Sophonow Inquiry Recommendations

4. Risks of wrongful convictions: Morin Inquiry Recommendations 73 B, 93

5. Police investigative/interrogation methods: Morin Inquiry Recommendations 101-108

6. Police investigating/reporting of exculpatory evidence: Morin Inquiry Recommendation 94,
Article by Professor Fisher

7. Forensic evidence: Morin Inquiry Recommendations 1-18

8. Risks of false confessions: Article by Professor White; the Gauger case,> Tribune series
on confessions™

These areas are where the potentid for systemic error is Sgnificant. A number of the casesinvolving
the thirteen men released from death row in lllinois provide examples of problemsin one or more of
these categories.  Particularized training should have the effect of improving the overdl qudlity of
justice, as wel as diminishing the likelihood that errors will be made which result in wrongful conviction.
Examination of those areas in the crimind justice system where errors have been made in the past
should serve as areminder how problems can be avoided in the future.,

Recommendation 17 :

Police academies, police agencies and the lllinois Department of Corrections should include
within their training curricula information on consular rightsand the notification obligationsto
be followed during the arrest and detention of foreign nationals.

The Commission has unanimoudy recommended thet training curricula be improved to reflect treaty
obligations. Under the Vienna Convention on Consular Relaions (VCCR), the United Statesis
required to notify foreign nationas of their right to consular access upon arrest. The foreign nationd’s
consul may aso arranged for legal representation for the person detained.  Although both the Chicago
Police Department and the Cook County State' s Attorneys office have undertaken efforts to inform
detainees of their right to consular access, more consistent effortsin this regard would serve to protect
the rights of foreign nationds.

On June 27, 2001, the Internationa Court of Justice found the United States in violation of the Vienna
Convention for the Arizona execution of two German nationas, Walter and Karl LeGrand>® An
August, 2001 report by Amnesty Internationd found that there is widespread disregard for the consular
rights of foreign nationals throughout the United States, even for those who are charged with capital
crimes®’

The lllinois Supreme Court has been presented with thisissue in a least one case involving a Polish
nationd. See Peoplev. Madgj, 193 Il. 2d 395, 739 N.E. 2d 423 (2000). Although the Court
disposed of the arguments in that case largely on procedurd grounds, the case highlights the importance
of insuring that proper training is provided to al those who are connected with the crimind justice
system with respect to the rights of consular access and notification.>®
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It isimportant that police agencies and other law enforcement agencies be fully informed about their
responsibilities with repect to compliance with the VCCR. The U.S. State Department publishes a
written guide for law enforcement agencies which explainsin very smple terms the responsibilities
related to consular notifications.

Recommendation 18 :

Thelllinois Attorney General should remind all law enfor cement agencies of their notification
obligations under the Vienna Convention on Consular Relations and undertake regular
reviews of the measurestaken by state and local police to ensure full compliance. This could
include publication of a guide based on the U.S. State Department manual.

It was the unanimous view of the Commission that the [llinois Attorney Generd could provide improved
leadership in thisimportant area.  In Texas, the office of the Attorney Generd has published a
pamphlet entitled: “Magigrate's Guide to the Vienna Convention on Consular Naotifications” The
guide, based upon the State Department publication, provides advice on what steps should be taken to
comply with the VCCR. Whilethe Illinois Attorney Generd is not directly responsible for supervisng
al law enforcement agencies in the gate, the Office of the Attorney Generd provides avauable
Satewide resource for disseminating information of this kind throughout the 102 counties of Illinois. As
the population of the state becomes more diverse, it becomes increasingly important that areas outsde
of the City of Chicago and Cook County understand the requirements of the VCCR in order to insure
that the rights of detainees are fully protected.

Recommendation 19 :

The gatute relating to the lllinois Law Enforcement Training and Standards Board, 50 ILCS
705/6.1a, should be amended to add police perjury (regardless of whether thereisa criminal
conviction) asa basis upon which the Board may revoke certification of a peace officer.

The Commission has unanimoudy recommended that police perjury, regardless of conviction, should be
abasis upon which the certification of a police officer may be revoked. Illinois has a datute entitled
“Illincis Police Training Act” which creates the lllinois Law Enforcement Training and Standards
Board™. The Act enables the Board to s&t training standards and certify police officers for
employment. Police officers cannot be employed without being certified under the Act.

All police departments have rules againg knowingly providing false testimony or submitting false
reports. However, some concerns have been expressed about whether police agencies are sufficiently
vigilant in enforcing these rules, or whether there are adequate sanctions for officers who try to obtain a
conviction by lying under oath. The Commisson recommends an amendment to the Illinois Law
Enforcement Training and Standards Board Act (ILETSB) to add a provision that the ILETSB would
have the authority to de-certify any police officer in lllinoiswho is found to have intentiondly lied under
oathinacrimina case. The ILETSB is currently mandated by law to de-certify police officers
automatically upon conviction of any felony offense and certain misdemeanor offenses® This
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amendment would permit asmilar de-certification for instances of perjury, regardless of whether the
police officer has been convicted of that crime.

Difficult issues remain to be resolved in legidation effectuating this recommendation, including what
would trigger an ILETSB decertification inquiry, staffing and funding for the ILETSB, the due process
rights of the police officer, and whet (if any) apped rights would be afforded. These issues could be
resolved, however, and this recommendation could provide an important avenue to correct improper
conduct by police officers throughout the state.
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